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CUSTODIAL SERVICES AGREEMENT

This Custodial Services Agreement (“Agreement”) is entered into effective as of
September 1, 2009 (the “Effective Date™), by and between American Pension Services, Inc.
(“Administrator”), a Utah corporation with its principal place of business located at 4168 West
12600 South, Suite 300, Riverton, Utah 84096 and First Utah Bank, Inc. (“Bank”), a Utah
corporation with its principal place of business located at 3826 South 2300 East, Salt Lake City,
Utah 84109 (Administrator and Bank are sometimes referred to herein collectively as the

“parties” and individually as a “Party”), with respect to the following:
Recitals

A. The Bank is an established full-service banking institution, which provides,
among other things, custodial services for Individual Retirement Arrangements (also known as
[ndividual Retirement Accounts (“IRAs") under the Code including self-directed IRAs, i.e. IRAs
which are controlled, directed and administered by the account owner Or holder. The Bank will
provide services in connection with self-directed IRAs solely in circumstances where it has no
power or authority to exercise any discretion respecting the acquisition, administration,
management or disposition of such TRAs or the assets held in such IRAs. ‘

B. In or about July of 1992 the Bank and Administrator entered info that certain APS
Master Individual Retirement Trust Agreement (“Master Agreement”). This Agreement, as the
successor agreement to the Master Trust Agreement, supersedes the Master Agreement and upon
the parties execution of this Agreement, the Master Agreement is revoked, cancelled and of no

force or effect.

C. Administrator provides administrative services for self-directed IRAs and offers

individuals the opportunity t0 participate in self-directed TRAs and assists such owners by

providing record keeping and other non-discretionary administrative services. However, the
Administrator does not exercise any discretionary authority or control with respect to the

management or disposition of any assets held in such TRAs.

D. Administrator desires to retain the services of Bank to serve as passive custodian
of the TRA accounts administered by Administrator provided that Administrator will performs
specific [RA administrative responsibilities as delegated by the Bank to Administrator as set

forth below.

E. Administrator is willing to petform the custodial duties delegated by: Bank to

Administrator pursuant to this Agreement in accordance with the terms and conditions: set forth

in this Agreement and Bank s willing to serve as passive custodian of the TRA .accounts
administered by Administrator, but only upon the terms and conditions set forth herein. .
AGREEMENT

covenants contained he;:rcin and

NOW, THEREFORE, in consideration of the mutual
fficiency of which are hereby

other good and valuable consideration, the receipt and su

I
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acknowledged, the Parties Agree as follows.

ARTICLE 1
DEFINITIONS

1.1  Code shall mean the Internal Revenue Code of 1986, as amended from time to
time. '

12  Custodial Account shall mean a Bank account established pursu%int to a
Custodial Agreement for the benefit of an IRA Account Owner. !

13 Custodial Agreement shall mean IRS Form 5305-A, or another equivalent
agreement used by the Administrator, but only if Administrator has received a dctcu{mination
letter or ruling from the United States Internal Revenue Service to the effect that such equivalent
agreement complies with Code §§ 408 or 408A used to establish the Self-Directed TRA, which
shall include provisions, approved by the Bank in writing, disclosing the Bank’s delegatjon to the
Administrator of the custodial responsibilities and duties under this Agreementiand the
Administrator’s acceptance and undertaking of such responsibilities and duties, disclosing the
fees charged by the Administrator for administration and custodial services regarding the Self-
Directed IRA, disclosing the Administrator’s indemnification of the Bank related to its lcustodial
duties and responsibilities under this Agreement for the Self-Directed IRA and any other
provision reasonably required by the Bank.

14 IRA or Individual Retirement Arran ement (or_Account) shall ihave the
meaning ascribed to such term under §§ 408 and 408A of the Cede. 5

15 TRA Account Owner shall mean the beneficial owner or holder othhe Self-
Directed TRA established pursuant to a Custodial Agreement and administered by the

Administrator.

|6 Passive Holder shall mean the Bank whose sole responsibilities with respect to
non-monetary assets shall be limited to permitting the Administrator to rent and use of one or
more of the Bank’s safety deposit boxes on the same basis as offered to other Bank clistomers,
and whose duties and responsibilities with respect to all TRA assets are limited to those expressly
stated in section 2.2 of this Agreement. The remainder of the duties imposed upon a custodian
pursuant to the Code or any other provision of federal or state law are delegated to

Administrator.

17  Self-Directed Individual Retirement Account or Self Directed IRA shall mean
an account created or organized in the United States for the exclusive benefit of an indjvidual or

his designated beneficiaries, but only if the written governing instrument creating tlui: account
meets the requirements of Code §§ 408 and 408A in which the IRA Account Owner retains and
holds all rights, responsibilities and powers regarding the administration and investment of the
Custodial Account assets and controls and directs all decisions with respect to the Custodial
Account assets and to which neither the Bank nor the Administrator possesses any dis¢retionary
authority or conirol respecting the acquisition, ownership, management or disposition of any
assets held in such account. However, Administrator retains the right to reject the acquisition,
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management, or disposition of assets held in an IRA if such transaction would constitute a
prohibited transaction, as such terms is defined in Code §4975(c).

1.8  Third-Party Administrator shall mean a plan administrator Which' %performs
specified actions and duties with respect to a Self-Directed IRA. *

ARTICLE 2
BANK SERVICES ;

2.1  Appointment. Administrator will provide to Bank, on forms acceptable to Bank,
an appointment from the IRA Account Owner of Bank, as the Passive Holder of the Custodial
Accounts administered by Administrator, effective as of the Effective Date. For each account
previously established by Administrator with Bank and continuing hereafter, subject tojand 2.2.2
of this Agreement, Bank accepts appointment as Passive Holder, subject to the terms and
conditions of this Agreement. Administrator acknowledges and agrees that the Bank has entered
into this Agreement solely on the basis that its duties and responsibilities hereundes shall be
limited to those expressly provided in section 2.2 hereof.

2.2  Limited Custodial Duties.

2.2.1 Bank shall establish and maintain one or more separate interest-bearing
and non-interest-bearing master accounts (“Master Accounts™) for holding pustodial
Account funds in accordance with Article 4 of this Agreement,

2.2.2 Bank may refuse, with or without cause, to act as Passive Holder for any
IRA Account Owner, and may terminate its Passive Holder relationship with such TRA
Account Owner, by providing sixty (60) days prior written notice to the Administrator.
Administrator, upon receipt of the above described notice, shall promptly noti the IRA
Account Owner of the Bank’s refusal or termination of its Passive Holder rellalionship

with the applicable IRA Account Owner. i

22.3 Bank shall make available to Administrator each month, by no llater than
the 10" business day of the following month to which the applicable informat ion applies,
information regarding the beginning and ending balance, the date and amourit of each
deposit and withdrawal, the fees, charges and interest for each Master Account. .

9.2.4 Provided that Administrator properly notifies and provides the requisite
information and records to the Bank regarding each Self-Directed IRA, the Bank will
maintain and account for the Custodial Accounts and the Master Accouants with
reasonable care and diligence so as 1o qualify for “pass-through” insurarce under
applicable law (e.g., FDIC Regulation 330.14).

ARTICLE 3
DELEGATION OF DUTIES TO ADMINISTRATOR

3.1  Delegation. The Parties acknowledge and agree that Bank shall serve so lely as
a Passive Holder of the Custodial Accounts. Except as expressly set forth in Article 2 of this
Agreement, Bank hereby delegates and appoints Administrator as the putative custod_pan of the

i

48322007-7827.5 23



Custodial Accounts and the Administrator hereby accepts and agrees (o perform all
responsibilities, duties and undertakings as the custodian of the Custodial Accounts as
contemplated and required under the Code and any other applicable state or fer.ﬁcral law
including, without limitation, the following general duties: '
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3.1.1 Administrator shall perform all of the custodial record keeping functions
and assume all of Bank’s record keeping duties for each Custodial Agreeme:}t. With
respect to record keeping, Administrator agrees to follow such reasonable directions of
Bank as may be given from time to time, so long as such directions do not nhaterially
increase Administrators duties and responsibilities compared to the duties and

responsibilities imposed by applicable law. |

312 Administrator shall perform the duties on behalf of the Bank w'rtgI reliance
ypon the necessary limited authority granted by each IRA Account Owner to
Administrator, including but not limited to, executing applications, transf‘efrs, stock
powers, escrow documents, purchase agreements, notes, deeds, reconveyances, liens,
placing assets or liabilities in Bank’s name for the benefit of the IRA Account Owner,
depositing contributions and income, paying liabilities and distributions, and preparing
and filing of government reports for Custodial Accounts. '

3.1.3 Administrator shall perform regular reviews in accordance of documents
required to open and maintain retirement accounts for IRA Account Owners to verify
compliance with applicable Code requirements. As part of such review or as tqucstcd
by Bank, Administrator shall obtain a Custodial Agreement, executed by fthe 1RA
Account Owner for signature by Bank. Administrator shall provide Bank: with an
executed copy of the executed Custodial Agreement with thirty (30) days of execution.

1.1.4 Administrator shall perform regular reviews in accordance with applicable
Code requirements specific to Self-Directed IRAs, including without limitation,|transfers
from prior custodians or o successor custodians, direct rollovers from qualiﬁ;d.p!ans,
Roth conversions and obtaining a written acceptance to serve as successor Custodian
executed by an authorized delegate of the successor Custodian. '

3.1.5 Administrator shall perform notification and processing of I required
mandatory distributions for IRA Account Owners aged 70% or older. :

3.1.6 Administrator shall record the names of designated beneficiaries f:gdcntiﬁed
by the IRA Account Owner as specified to Administrator by Account Holder. |

3.1.7 Administrator shall calculate and record all distributions, witlimdrawals,
required withholding and other payments to IRA Account Owners. :

3.1.8 Administrator shall process contributions and distributions Q;for IRA

Account Owners.
3.1.9  Administrator shall collect close-out and/or custodial fees when assets ofa

Custodial Account are fully liquidated and disburse revenue in accordance ?with any
applicable disclosure document, Custodial Agreement or prospectus.



3.1.10 Administrator shall collect custodial fees, if any, from IRA ;Account
Owners who elect prepayment and disburse revenue in accordance with any applicable
disclosure document and/or Custodial Agreement. ‘

3.1.11 Administrator shall collect termination fees, if any. i

3.1.12 Administrator shall retain all IRA Account Owner documents 1ri original
form as required by the Code.. ?

3.1.13 Administrator shall perform tracking, production, filing and méiling, as
applicable, to IRA Account Owners and governmental agencies of federal and'state tax

forms (i.e. Form 1099-R and Form 5498). :

3.1.14 Administrator shall complete federal withholding election solicitaﬁons.

3.1.15 Administrator shall maintain withholding election forms on Q:Custodial
Account distributions and perform withholding accordingly.

3.1.16 Administrator shall respond to IRA Account Owner written ard verbal
inquiries related to their Self Directed IRAs or Custodial Accounts. 5

3.2  Duties With Respect to Self-Directed IRA Documents. Administrator shall be
solely responsible to design, apply for the qualification of, implement and amend, as nkcessary,
the Custodial Agreements, and all related agreements, disclosure statements and sdpporting
documents (collectively, “Plan Documents™). The Custodial Agreement shall name Bank as the
custodian and the Administrator as the Third Party Administrator for Self-Directed s and
Custodial Accounts, The Plan Documents shall contain standard and customary terms and
conditions consistent with the terms of this Agreement. Prior to any modification of any Plan
Documents, Administrator shall submit the Custodial Agreement, prior to its finalization (and
with respect to any amendments), to Bank for review and prior approval, which appraval shall
not be unreasonably withheld or delayed. This review and approval by Bank is not foricnsuring
compliance with the Code or any other applicable state or federal law, but rather splely for
determining whether Bank is willing and able to perform its obligations as a Passive Holder
thereunder (and as delegated or amended in this Agreement) and whether there: are any
misleading or ambiguous statements concerning the Bank and its duties and functionsy Unless
Bank provides written notice within thirty (30) calendar days of submission to the Bank, Bank’s
approval shall be deemed withheld. "

33  Collection of Earnings. Administrator shall, on behalf of Bank, ollect all
earnings on investments directed by an IRA Account Owner, including interest, ividends,
proceeds of sale, and other monies due and collectable that arise from the investment of the
Custodial Account assets and/or Self-Directed IRA assets (collectively, “IRA Income?’) and to
credit such IRA Income to the respective each Custodial Account.

34  Recordkeeping and Accounting of Self-Directed TRA Assets. Administrator
shall receive and deposit all contributions and all IRA Income and earnings for SelfiDirected
IRAs in a Master Account established by Bank, which may be comprised of one or mor deposit
accounts to be established at various federally insured financial institutions. Administrator shall

1
t
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be responsible for performing all accounting functions as may be reasonably required in
connection with the Administrator’s duties under the Self-Directed IRAs and Custodial Accounts
and provide such information and records to Bank as may be necessary or desirable for the Bank.
Pursuant o the terms and conditions of the Custodial Agreement, executed by each IR/ Account
Owner, the IRA Account Owner shall exercise complete investment control and discretion of all
monies contributed by the IRA Account Owner pursuant to the Self-Directed IRA, Bank shall
have no responsibility for the computation and collection of any coniribution made hereunder,
and shall be under no duty to determine whether the amount of any contribution is in accordance
with terms of agreements between the Bank, Administrator, or an IRA Account Owr:;er or with

applicable law.

3.5 Reporting and Disclosure, Administrator shall prepare and file hll federal
reporting forms with the Internal Revenue Service or other government agencies, and prepare
and deliver all necessary disclosure forms to IRA Account Owners or potential Account Owners
as are required of the custodian by virtue of the establishment, maintenance or termingtion of the
Self-Directed IRAs and the acceptance, holding or distribution of the assets thereunder.
Administrator shall make reasonable efforts to collect all necessary and desired information from
IRA Account Owners. Administrator shall comply with any comparable state: reporting
requirements. All reports to be prepared by Administrator shall be prepared and forwarded by
Administrator to each applicable IRA Account Owner within the prescribed time. Administrator
shall supply all informational reporting and instructions to each IRA Account Owner or
prospective Account Owner which a custodian is required to provide pursuant to thei Code and
applicable regulations and/or any applicable federal or state law. Should the stateior federal
reporting  or informational requirements be changed from the present requirements,
Administrator will modify its reports and filings in a timely manner to comply with the new

requirements. -
1

36  Account Owner List. Within ten (10) calendar days following the close of each
calendar quarter or upon request of Bank, Administrator shall provide a list of Adlﬁ‘inistrators

clients for which the Bank serves as Passive Holder and custodian.

37  Reimbursement of Professional Fees. In the event Bank, in its sole arti absolute
discretion, but after prior notice to and consultation with, is required to or deems it prudent 10
seek professional advice regarding any matter related to this Agreement, the Self-Direcied IRAs
and/or Custodial Accounts, Administrator shall reimburse Bank an amount cqudll to such
expense, but not to exceed five~thousand dollars ($5000,00) per annum. i

3.8  Duties of Administrator Non-Delegable. Administrator shall not d :cgatc any
of its duties under this Agreement without the prior written consent of Bank, which conisent Bank

shall not unreasonably withheld. l

ARTICLE 4
INVESTMENT OF FUNDS

4.1 Investment Discretion. Neither the Administrator nor the Bank shal[ have any
discretion over the assets and investments of the IRA Account Owner. However, Adminlstratqr
retains the right to reject the acquisition, management, or disposition of assets held injan TRA. if
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such transaction would constitute a prohibited transaction, as such term is deﬁned'é in Code
§4975(c). ;

|
42  Account Owner Direction of Investment. All IRA Account Owner funds aid/or
funds held in a Custodial Account shall be invested pursuant to the written directions of the IRA
Account Owner, as set forth on the forms provided by Administrator. No investments may be
made without the specific written consent of the Administrator. Until the IRA Account Owner
provides written directions to the Administrator regarding investments, the IRA j Account
Owner’s un-invested funds shall remain deposited in a designated Master Account anc? shall be
segregated from other assets of the Administrator and Bank. |

43 No_ Investment Adyice. Neither Administrator nor Bank shall| provide -
investment advice or recommendations to any IRA Account Owner, including,| without
[imitation, the Administrator shall not advise or make recommendations to any IRA|Account
Owner with respect to the investment, acquisition, sale, exchange or other disposition of any
asset of the Self-Directed TRA or Custodial Account. Administrator shall use reasonable care to

ensure that IRA Account Owners are not engaging in prohibited transactions, as sui‘%; term is

defined by the Code or applicable regulations or any other transaction, which could potentially
cause the Self-Directed IRA to become disqualified under the Code or the regulations

thereunder. !

44  Un-invested Funds. Adminisirator agrees that all un-invested cash shall remain
deposited in non-interest bearing and interest-bearing accounts coffered through Bank. | Interest-
bearing accounts shall bear an annual percentage yield (“APY”) of not less than the Federal

Reserve Discount Rate minus .125%.

]

45 Income Generated From Un-Invested funds. Administrator agrees!that any
incomie generated from cash in accounts described in section 4.4 of this Agreement, which is not
specifically invested by a Self-Directed IRA pursuant to this sections 4 shall be retained by Bank
as compensation for the services provided by Bank under this Agreement
Reliance on Instruments Bark shall annually provide to Administrator an accounting df interest
received from accounts established pursuant to this Agreement so that the parties can determine
that the arrangement is reasonable pursuant to Code §4975(d)(2)- :

ARTICLE 5 i
RELIANCE ON INSTRUMENTS |

51 Reliance on Administrator. In performing its duties under this Agreement,
Bank may conclusively rely upon and act upon any instrument, report, certificate| or form
delivered to it by the Administrator, which the Bank reasonably believes is genuine andihas been
signed or presented by the Administrator. The Bank shall have no duty to investigate c}r inquire
into the truth of any statements contained in such documents, and may accept them as true,

complete and accurate,

52  Reliance on Bank. In performing its duties and responsibilities under this

Agreement, Administrator may conclusively rely upon and act upon any instrumcn_ﬁ..rcpor.t,
certificate or form delivered to it by the Bank which the Administrator reasonably believes is

l
|
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genuine and has been signed or presented by an authorized agent of the Bank. Admi:nistrator
shall have no duty to investigate or inquire into the truth of any statements contained in such

documents, and may accept them as true, complete and accurate. :

ARTICLE 6
INSURANCE

6.1  Administrator _Insnrance and Cost Reimbursement. Administrator
acknowledges and agrees that the Bank may have significant exposure to liability resulting from
Administrator’s breach of its duties, responsibilities and undertakings under this Agreement and
for errors and omissions with respect to Administrator’s administration of the gustodial
Accounts and Self-Directed IRAs. The Bank may maintain a policy of insurance adéfquate to
cover any customarily insurable liabilities which may arise in connection with this Agreement
and the Bank’s service as Passive Holder and custodian. Within fifteen (15) days of a written
request of the Bank delivered to Administrator, Administrator shall reimburse the Baq’k for all
expenses and costs of such insurance, provided that the Bank, prior to acquiring such Iolicy of

insurance, has informed Administrator of its intent to obtain such policy of insurance|and has
provided Administrator with not less than 15 days to locate equivalent policies of insurai ce from

comparable carriers with competitive premiums. |
I

6.2 Evidence of Insurance. Upon request, Bank and Administrator each jagree t0
provide suitable evidence of insurance coverage for any insurance required under the ;&crms of

this Agreement.

6.3 Bankas Additional Named Insured. The Administrator shall maintainjand will
cause the Bank to be named as additional insured on the Administrator’s employee dishonesty
(“commercial crime”), errors and omissions (“professional liability”) insurance coverages and
shall annually provide written evidence of such coverage to the Bank. Moreaver, the
Administrator agrees to have the insurance comparny provide 30 days written notice to éhe Bank
of any cancellation or coverage changes to such professional liability insurance coverage.

ARTICLE 7
BUSINESS RESUMPTION PLAN

Administrator and Bank shall maintain and periodically test a business resumpition and
contingency plan to be used in the event its equipment or software becomes disabled or 4 disaster
interrupts its services. Administrator’s and Bank’s plan shall meet or exceed the minimum
standards applicable to banks and their service providers, as estab lished from time to tirr’}c by the
state and/or federal banking agencies that regulate the Bank. The Bank and Administraitor shall

have a right to review the other’s plan and annual test results. ;

ARTICLE 8 i
USE OF BANK’S NAME ‘
Administrator shall not use the Bank’s name or refer to the Bank in any commynication
with any person, entity or governmental agency without the prior written approval of tjuc Bank,
which approval may be withheld within the sole discretion of the Bank. Any brochures, leaflets,
advertisements, governmental forms and filings, and Plan Documents containing thq Bank’s
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