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Diane Thompson, Court-appointed receiver (Receiver) for Defendants American Pension
Services Inc. and Curtis L. DeYoung (DeYoung) and related entities, by and through her counsel
of record Ballard Spahr LLP hereby submits the Sixth Quarterly Status Report of Receiver as of
September 30, 2015.
1.

Introduction

On April 24, 2014, the Court appointed Diane Thompson as Receiver of American
Pension Services, Inc. and any related entities owned, controlled, or under common control by or
through American Pensions Services, Inc. and all assets of Mr. Curtis L. DeYoung (collectively
referred to as Receivership Defendants). See Order Appointing Receiver, Freezing Assets, and
Other Relief 1–3 [Dkt. 9] (hereinafter Receivership Order). These entities include American
Pension 401K Services, Inc. (APS 401K); LJP, LLC; Interim Funding LLC; First Silverado
Properties, LLC; LIC Environmental; and Quicksilver Management, LLC. Id. American
Pensions Services, Inc. and related entities owned, controlled, or under common control of
American Pension Services, Inc. are collectively referred to as APS.
The Court found the appointment of a Receiver was necessary to “marshal[] and
preserv[e] all assets” of the Receivership Defendants (Receivership Assets) as well as “the assets
of any other entities that: (a) are attributable to funds derived from investors or clients of the
Defendants; (b) are held in constructive trust for the Defendants; (c) were fraudulently
transferred by the Defendants; and[] (d) may otherwise be includable as assets of the estates of
the Defendants.” Receivership Order at 1–2.
The Receiver, with approval from the Court, engaged Ballard Spahr LLP as legal counsel
to the Receiver, Piercy Bowler Taylor & Kern (PBTK) as forensic accountants, Precision

1
DMWEST #13214710 v1

Case 2:14-cv-00309-RJS-DBP Document 640 Filed 10/30/15 Page 5 of 43

Discovery, Inc. as forensic information technology specialists, Richards Brandt Miller Nelson as
insurance coverage counsel, Orange Legal Technologies to perform forensic computer services,
and Gary Free as an independent appraiser. See First Quarterly Report of Receiver 1–2 [Dkt.
169]; Order Granting Motion to Retain Gary Free as Appraiser [Dkt. 208]. The Receiver is
required to “file and serve a full report and accounting of each Receivership Estate . . . reflecting
(to the best of the Receiver’s knowledge as of the period covered by the report) the existence,
value, and location of all Receivership Property, and . . . the extent of liabilities . . . of the
Receivership Estates” within thirty days of the end of each quarter. Receivership Order at 22.
The quarterly status report must contain: (1) a summary of the operations of the Receiver;
(2) the amount of cash on hand, the amount and nature of accrued administrative expenses, and
the amount of unencumbered funds in the estate; (3) a schedule of all the Receiver’s receipts and
disbursements with one column for the quarterly period covered and a second column for the
duration of the Receivership; 1 (4) a description of all Receivership Property, including
approximate or actual valuations, anticipated or proposed dispositions, and reasons for retaining
assets where no disposition is intended; (5) a description of liquidated and unliquidated claims
held by the Receivership Estate, including the need for forensic or investigatory resources, the
approximate valuation of these claims, the anticipated or proposed method of enforcing these
claims, and the likelihood of success of the claims; (6) a list of known creditors with their
addresses and the amounts of their claims; (7) the status of creditor claims proceedings; and (8)

1

The Receiver operates three accounts within APS. These accounts are discussed in more detail
in Section IV, with copies of the Receiver’s Receipts and Disbursements attached as Exhibits A,
B, and C.
2
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the Receiver’s recommendation for continuing or discontinuing the Receivership with reasons
for the recommendation. Receivership Order at 22–23.
This Sixth Quarterly Status Report is submitted to the Court in compliance with the
Receivership Order for the period of July 1, 2015 to September 30, 2015 (Reporting Period).
2.

Directions to Receiver

The Receivership Order provides detailed authorizations, directions, and instructions to
the Receiver with regard to the Receivership Estate. A copy of the Receivership Order is
available as Document Number 9 in this case.
3.

Operations of Receiver

The Receivership continues to be a very unique and complicated Receivership. Unlike a
typical Receivership—where the Receiver steps in, shuts down the business, terminates all
employees, identifies and liquidates assets, makes disbursements to creditors, and files a report—
the Receiver was faced with the task of not only marshaling all Receivership Assets, but also
taking over and managing a business of providing third-party administrative services to over
5,500 clients with self-directed individual retirement accounts (IRAs) or 401(k) accounts. 2 The
purported value of the assets of APS client accounts as of April 25, 2014 was in excess of $350
million.3 The APS business is complex because the emphasis of the business is on offering

2

Due to the asset freeze placed on the accounts of APS, on April 25, 2014 there were
approximately 5,400 clients with self-directed IRAs being administered by APS and over 300
clients with 401(k)s being administered by APS 401K. As the Receiver has implemented her
Amended Modified Plan of Liquidation, these numbers have been significantly reduced. See
infra. Part 3.A–B.
3

APS IRA accounts purportedly had in excess of $350 million in assets, while APS 401(k)s
purportedly had in excess of $35 million in assets.
3
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administration of non-traditional assets, such as unsecured real estate and promissory notes. 4 It
has become clear that APS was mismanaged prior to the Receivership and there were
deficiencies in operating processes, training, technology, and process and accounting controls.
Adding to the complexity of the Receivership—as well as the determination of the value of
assets of both the Receivership Defendants and APS clients—is missing, poor, or inadequate
documentation. This lack of documentation has made the Receiver’s task more difficult. The
Receiver has also spent much of the Receivership continuing to search for information regarding
assets of the Receivership Estate. This effort was complicated by the lack of cooperation from
DeYoung in providing a detailed sworn statement identifying and estimating the value of all
known assets of the Receivership Estate and in his deposition on September 30, 2014. 5
Further adding to the cost and complexity of the Receivership are the hundreds of
continuous telephone calls and emails between the Receiver or her staff and APS clients, many
of whom have questions, are confused, angered, and frustrated by the Receivership. Some APS
clients seek answers to questions about the Receivership, some demand distributions, others seek
to conduct business transactions which require review pursuant to the Court’s Order Clarifying
Order Appointing Receiver, Freezing Assets, and Other Relief [Dkt. 79] (“Clarifying Order”),
which authorized APS customer transactions under certain conditions. The Court approved the

4

While unsecured promissory notes were an offering available prior to the Receivership, the
Receiver has authorized only secured promissory notes pursuant to the Court’s Order Clarifying
Order Appointing Receiver, Freezing Assets, and Other Relief [Dkt. 79].
5

DeYoung continues to be uncooperative in the identification and recovery of Receivership
Assets. Mr. DeYoung was indicted on fifteen counts of mail fraud in violation of
18 U.S.C. § 1341 on February 25, 2015. Furthermore, despite numerous assertions by Mr.
DeYoung that he has reached a settlement with the SEC, no such settlement has been entered.
4
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Receiver's Amended Modified Plan of Liquidation (“Plan of Liquidation”) and proposed
Successor Administrator Equity Trust Company on February 27, 2015. Consequently, APS
clients could transfer their account to Equity Trust Company.
The Receiver began the transfer of accounts to Equity Trust Company on April 1, 2015.
During the Reporting Period, the Receiver and her professionals responded to hundreds of
telephone calls and emails from APS clients with questions regarding transfer to Equity Trust
Company and the Amended Modified Plan of Liquidation. These calls include questions
regarding whether their accounts are subject to the Plan of Liquidation, how clients can make
their loss allocation, how to transfer accounts to Equity Trust Company, how to re-register their
alternative assets in the name of Equity Trust Company after their accounts have been
transferred, and the amount of the future distribution the client may receive. Clients also had
questions about how to seek a revaluation of the assets in their APS accounts and whether they
qualify for an in-kind exemption.
A.

Current Operations of APS

The Receiver seized control of APS and the Receivership Assets on April 25, 2014,
including the APS office located at 4168 West 12600 South, Suite 300, Riverton, Utah 84096.
Upon seizing control, the Receiver took over a complex business operation administering selfdirected IRA and 401(k) accounts. APS offered third-party administration services for selfdirected retirement accounts for over thirty years. During the thirty-plus years of operation, APS
administered accounts for over 14,000 clients. As of April 25, 2014, APS was the third-party
administrator of approximately 5,500 accounts who had self-directed IRAs, self-directed
401(k)s, or both, with those accounts purportedly holding in excess of $350 million in assets.

5
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The assets held by clients within their retirement accounts vary widely and consist of real
estate, stock in private corporations, memberships in limited liability companies, leases of
business furniture and equipment, automobiles, short and long-term notes, precious metals,
bonds, oil and gas interests, and foreign currency. 6 Because the accounts administered by APS
are mostly retirement accounts, and in an effort to minimize the harm to those clients, the
Receiver recognized the need of clients to continue to direct investment activities and sought a
clarifying order from the Court allowing clients to pursue investment opportunities. On May 21,
2014, the Court granted a Clarifying Order, which allowed clients to pursue investment
opportunities while the Receiver developed a liquidation plan. The Clarifying Order authorized
the Receiver to: (1) make ordinary and necessary expenses to maintain and preserve assets;
(2) approve the liquidation of investments for reinvestment into other assets within an APS
client’s account upon direction by the client; (3) approve the investment of existing cash in APS
client accounts into other investments within the account; (4) approve the investment of existing
cash into a business entity (e.g. LLC, partnership, or corporation) with identifiable “hard” assets
so long as the asset remained frozen under the Receivership Order; (5) approve new incoming
cash deposited to APS for investment within APS client accounts; (6) approve the payment of
pre-existing regularly scheduled monthly, quarterly, or semi-annual distributions to clients; and
(7) approve required minimum distributions to clients over the age of seventy-and-a-half years to
comply with IRS guidelines. Under the Clarifying Order, APS client transaction and investment
requests were initially subject to maintaining a 20% liquidity requirement. On February 6, 2015,
the Court granted the Receiver’s requested Amended Clarifying Order that subsequently reduced
6

This list is by way of example and not exhaustive of all types of assets held by client accounts.
6
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the 20% liquidity requirement to 10%. See Amended Clarifying Order [Dkt. 434]. The Receiver
has continued to operate APS under the requirements of the Receivership Order, Clarifying
Order, and Amended Clarifying Order during the Reporting Period until July 3, 2015.
On July 3, 2015, the Receiver ceased normal APS business operations and shifted her
focus to transitioning APS accounts to Equity Trust Company, as detailed in the Amended
Modified Plan of Liquidation. The Receiver terminated the remaining APS employees on July 3,
2015. The Receiver continued to receive client direction letters and loss allocation payments
from clients requesting that their accounts be transferred to Equity Trust Company as the
successor custodian. The Receiver continues to process client accounts for transfer to Equity
Trust Company. At the end of the reporting period, the Receiver had received communications
from 4,171 of the of the approximately 5,500 APS clients. Of the 4,171 clients that had
submitted a communication to the Receiver, 2,961 were transferred to Equity Trust Company as
of the end of the Reporting Period. 7
The Receiver ceased normal APS business operations on July 3, 2015, but continues to
work with clients that are working in good faith and require transactions within their accounts to
facilitate the closing of sales and/or to create liquidity and fund their loss allocation in order to
comply with the Plan of Liquidation. The Receiver continues to follow APS procedures to
conduct these transactions, which require clients submit a direction letter and the transaction
documents. Client transactions require a review of direction letters, transaction documents, and
coordination with clients regarding any relevant supplemental documentation needed. The

7

As of the date of this filing, the Receiver has received communication from 4,711 clients.
Of those 4,711 clients, 3,420 have been transferred to Equity Trust Company.
7
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Receiver and her staff continue to review and process transactions to create liquidity for a loss
allocation payment that include, but are not limited to, the transfer or funding from business
entities such as LLCs, and the sale of secured promissory notes, real estate, precious metals, and
foreign currency. Because the Receiver ceased normal APS operations on July 3, 2015, no
further purchases have been authorized within APS accounts. Furthermore, clients were required
to submit their account transfer paperwork by May 27, 2015. This deadline was later extended to
June 30, 2015. The ceasing of normal business operations and not permitting changes in
investments has encouraged clients who had not complied with the Plan of Liquidation to fund
their loss allocations and transfer to Equity Trust Company.
At the time of this filing, the Receiver has also provided an extension agreement, which
allows clients to seek and receive additional time to liquidate assets to fund their loss allocation.
Specifically, clients have sought extensions to complete the sale of real properties within their
self-directed accounts in order to fund their loss allocations. The Receiver will continue to work
with clients who have taken affirmative steps to comply with the Plan of Liquidation. The
Receiver continues to process and review transactions for these clients. The Receiver has also
accommodated client transaction requests to preserve and protect assets according to this Court’s
orders.
The Receiver continues to update the Receivership website (www.apsreceiver.com) in an
effort to keep all APS clients informed of key events affecting the Receivership. The website is
updated with Court filings and frequently asked questions on a regular basis. The updates during
this Reporting Period have included posting of the Fifth Quarterly Status Report of the Receiver;
an Order Requiring Transfer of All APS Clients to Equity Trust Company; a Motion and

8
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Memorandum to: (1) Approve Settlement with First Utah Bank, and (2) For a Claims Bar Order;
and an Order Regarding Notice Of and Time For Objections to Motion and Memorandum to: (1)
Approve Settlement with First Utah Bank, and (2) For a Claims Bar Order. The posting and
mailing of the Order Requiring Transfer of All APS Clients to Equity Trust Company has
increased the number of phone calls from clients that had questions regarding the Plan of
Liquidation and the loss allocation. This has allowed the Receiver the opportunity to explain and
encourage clients to comply with the Plan of Liquidation and fund their loss allocations. The
Order has also motivated many clients to comply with the Amended Modified Plan of
Liquidation.
The Receiver continues to receive hundreds of calls and e-mails from clients. Clients or
legal counsel representing clients have phoned regarding the transfer of their accounts to Equity
Trust Company. Many of these calls and e-mails are regarding the necessary steps to transfer an
account. Other calls and e-mails have been from clients who have transferred to Equity Trust
and are merely seeking a status of their account. The Receiver has also answered calls and emails regarding the DeYoung criminal matter. The Receiver has referred all inquiries regarding
the DeYoung criminal matter to the U.S. Attorney’s Office.
The Receiver and her staff received requests from APS clients for amendments to 2014
IRS Forms 1099-R tax documents that were issued in January 2015 and the 2014 IRS Forms
5498 that were issued in May 2015. The Receiver and her staff have investigated and responded
to all requests for amendments and continue to investigate and respond to requests as they are
received.

9
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The Receiver and her staff met with clients in person to answer questions regarding their
APS accounts. During these meetings, clients inquired as to the status of their accounts, the
current status of the Receivership, revaluation and in-kind exemption requests, and the process of
transferring their accounts to Equity Trust Company. Many have brought transfer documents
and loss allocation payments to the in-person meetings.
The Receiver continued to receive fair market valuation requests from clients seeking to
modify current account values. The purpose of these fair market valuations is to appropriately
list the value of client accounts for IRS reporting purposes. One substantial problem at APS
prior to the Receivership was the inaccurate valuation of assets reported on IRS Forms 5498.
The Receiver posted the fair market valuation form to the Receivership website in February 2015
and has received and processed numerous requests submitted by clients. The Receiver spoke
with Equity Trust Company regarding fair market valuation requests and agreed to process these
requests before the transfer of the account to Equity Trust Company. However, since the
termination of APS personnel, clients have been encouraged to make adjustments to the fair
market value of their accounts following the transfer of their accounts to Equity Trust Company.
The Receiver continued her efforts to collect outstanding administrative and management
fees owed to APS. The collection of these fees was warranted due to the continuing operations
of APS during the Receivership pursuant to the Receivership Order and subsequent Clarifying
Orders. Any remaining funds related to management fees following the winding up of the APS
business will be distributed back to clients under the Plan of Liquidation. APS administrative
and management fees are charged yearly on the APS Clients’ anniversary date. On April 25,
2014, the amounts owed for outstanding management fees totaled $559,857.93. This amount did

10
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not include any outstanding management fees that were owed to APS for clients that had closed
their APS accounts. That balance currently stands at $286,898.48. 8 APS’s stated policy prior to
the Receivership was that all outstanding management fees were to be collected before closing
an account. Despite the stated policy, APS was not diligent in its collection efforts associated
with these accounts. 9 At the end of the Reporting Period, APS had $421,217.71 in outstanding
administrative and management fees owed. As noted in previous reports, the outstanding
administrative and management fees had grown to approximately $803,000. Outstanding
management fees continue to be collected as part of the process of transferring accounts to
Equity Trust Company. The current outstanding balance represents the accounts receivable
balance for clients that have only illiquid assets within their accounts, as those clients with
liquidity have their administrative and management fees paid from funds within their account.
Furthermore, clients with sufficient funds to cover their loss allocation payment and outstanding
administrative and management fees have been transferred to Equity Trust Company. The Plan
of Liquidation calls for all clients to pay their outstanding management fees prior to the transfer
of their account(s) to Equity Trust Company. Outstanding management fees owed will be
collected as the Receiver proceeds with the liquidation of assets within the client accounts. The
Receiver continues to evaluate how best to collect management fees owed on closed accounts
and may engage a collections agent to pursue these fees.

8

In previous reports, the Receiver identified this balance as “approximately $271,000.” The
balance listed above is the current figure.
9

APS typically did not seek collections from clients. Rather, APS would simply resign as
the third-party administrator, distribute assets to the client, and issue an IRS Form 1099-R
indicating the distribution.
11
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The Receiver also reviewed account details for all clients that had not transferred as of
June 30, 2015. The Receiver discovered several accounts were still listed as “open,” but the only
account balance was a charge for management fees. These accounts have been charged an
annual $40.00 trust fee, but never contained assets. The Receiver and her staff identified and
closed these accounts. These accounts are not assessed a loss allocation and will not be
transferred to Equity Trust Company.
The Receiver continues to receive responses from some clients that they closed their
accounts prior to the Receivership. The Receiver investigates these claims as they arise. The
Receiver is closing accounts where clients have been charged and paid termination fees and the
accounts contain no assets. The Receiver is performing these account closings in conjunction
with account revaluations and transfers to Equity Trust Company. This is in contrast to clients
who have requested revaluations on assets, insisting they are worth nothing, but they do not fit
into any of the permitted revaluation categories and never previously attempted to revalue their
asset.
In previous Quarterly Status Reports, the Receiver noted anecdotal evidence that clients
who receive regular deposits from dividends, rental income, or payments from promissory notes
were diverting those deposits from their APS accounts. The Receiver continues to notify APS
clients of the potential ramifications of diverting those deposits, including the ramifications of a
prohibited transaction under section 408(e)(2) of the Internal Revenue Code of 1986 (Prohibited
Transactions). The Receiver continues to notify clients to consult with independent legal counsel
regarding Prohibited Transactions or any other tax advice sought by APS clients. As noted in
previous Quarterly Status Reports, the Receiver has elected to include an acknowledgment that

12
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no withholdings have occurred within the transfer paperwork to Equity Trust Company
preceding the transfer of APS client accounts. As a result of this acknowledgment, to the best of
the Receiver’s knowledge, many clients who may have been withholding funds, typically out of
fear or confusion due to the Receivership, have returned those funds prior to the transfer of their
accounts to Equity Trust Company.
The Receiver continues to work with clients who have accounts with investments
involved in other receiverships. The Receiver has worked with those receivers to ascertain the
appropriate value of assets held in APS accounts, which may include the amount of any possible
recovery. Notably, the Management Solutions, Inc. receivership has proposed and conducted
distributions, with another distribution authorized during the Reporting Period. These
distributions were the subject of an interpleader motion whereby the Management Solutions, Inc.
receiver interpleaded funds to this Court for distribution to APS clients or their APS accounts.
[Dkt. 550, 552]. The Receiver prepared and filed a motion during the Reporting Period to have
interpleaded funds released to the appropriate APS clients’ self-directed accounts. The Court
granted this order on August 17, 2015. Funds were deposited to the appropriate client accounts.
From these funds, clients were able to make their loss allocation payments as proscribed by the
Plan of Liquidation and were transferred to Equity Trust. Any future distribution sent to APS
will be forwarded to Equity Trust Company for deposit into the appropriate accounts. Equity
Trust will notify the MSI Receiver in here to remit further payments.
The Receiver has continued to transfer APS account to Equity Trust Company as directed
by the Plan of Liquidation. During the previous Reporting Period, ExpertPlan, a record-keeper
and third-party administrator used by APS 401K, resigned. As a result, the Receiver selected

13
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Equity Trust Company as the new record-keeper and third-party administrator of the 401(k)
accounts. The transfer of APS 401K account from ExpertPlan to Equity Trust Company began
during this Reporting Period. All 401(k) plans entered a blackout period during the transfer
process, per Department of Labor regulations, to allow the new record-keeper and third-party
administrator to conduct the transfer and reconcile the accounts. The blackout period began on
September 3, 2015 and will terminate on November 2, 2015. Although the accounts have been
moved from ExpertPlan to Equity Trust Company, the 401(k) accounts that have not yet satisfied
their loss allocation remain frozen pursuant to the orders of this Court.
APS continued to have regular conference calls with Equity Trust Company regarding the
transfer status of accounts, any issues that arise during the account transfer process, the handling
of calls from APS clients, and the reimbursement of expenses per agreement between the
Receiver and Equity Trust Company.
The Receiver also began the process of closing the APS office. The process of shutting
down the APS office is complicated. There are large amounts of files associated with the
business operations of APS, including over ten years of financial and bank statements, closed
account files, tax filings, and other internal business documents that will need to preserved
during and after the litigation process and Mr. DeYoung’s civil and criminal proceedings. The
Receiver coordinated with the SEC and the Department of Justice regarding document retention
and storage requirements. The Receiver is currently evaluating proposals from various secured
document storage facilities to determine the most cost-effective way to store documents for
litigation and criminal trial purposes. The Receiver continues to utilize APS computer systems
to conduct transactions on behalf of clients seeking to make a loss allocation payment. In order

14
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to shut down and vacate the APS offices, this computer software will need to be transitioned in
order for the Receiver to continue to utilize this software. The Receiver has conducted meetings
with information technology staff from Ballard Spahr LLP, PBTK, and Equity Trust Company to
develop a plan for the transfer of APS software systems. The Receiver will continue to work
toward closing the APS office and anticipates the office closure to take place in mid-December
2015. Closure of the APS office will further reduce the ongoing costs of the Receivership.
B.

Current Operations of Receiver

In addition to conducting the day-to-day operations of APS described above, the Receiver
has conducted a variety of other actions pertaining to the Receivership. These actions include
attempts to recover assets of the Receivership Estate. A detailed description of the Receiver’s
actions outside of the day-to-day operations of APS follows.
1.

Continued Execution of the Amended Modified Plan of Liquidation

The vast majority of the Receiver’s attention during this Reporting Period has been on the
continued execution of her Plan of Liquidation. During this Reporting Period, the Receiver and
her staff received transfer documents from 1,944 clients. The Receiver and her staff review each
client account for which documents are received and determine if all required documents are
complete and that there is sufficient funds to make the required loss allocation payment. Of the
1,944 clients that submitted transfer documents, 1,495 clients’ files were processed and
transferred during this Reporting Period. The remaining 449 clients for which transfer requests
were received had missing or incomplete items, refused to make a loss allocation payment,
requested a delay in their transfer while awaiting a Private Letter Ruling, or requested a
revaluation or in-kind exemption of their account. Missing items within transfer packets

15
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included a missing or incomplete direction letter, missing or incomplete Equity Trust Company
account application, insufficient funds to make their required loss allocation payment, or failure
to remit payment for outstanding management fees.
By the end of the Reporting Period, the Receiver had received communications or
transfer requests from a total of 4,171 of the approximately 5,500 APS clients. Of the 4,171
clients for which the Receiver had received transfer requests, 2,961 had been processed and
transferred as of the end of the Reporting Period. For clients that submitted transfer requests
with missing items, the Receiver has mailed a letter to the client detailing the insufficiencies in
the transfer requests with directions on how to rectify the insufficiency.
The Receiver continues to receive varied responses from clients to the Plan of
Liquidation. While the numbers cited above indicate that most clients have voluntarily complied
with the Plan of Liquidation, the Receiver continues to receive responses from clients who do not
believe they are subject to the loss allocation. Furthermore, at the end of the Reporting Period,
the Receiver has received fifty-four (54) responses from clients that refuse to make a loss
allocation payment. The Receiver will continue to track those clients that have refused to make a
loss allocation. The Receiver is evaluating the contents of each of these accounts and is
determining the most cost-effective method of dealing with these accounts, and may file further
motions with the Court.
The Receiver has received 221 formal requests from clients for either an in-kind
exemption or revaluation under the Plan of Liquidation. At the time of this filing, the Receiver
has responded to all 221 of the formal requests for revaluation or an in-kind exemption. The
Receiver and her staff spent over 350 hours on a variety of tasks associated with revaluation and
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in-kind determination requests. The overwhelming majority of this time was spent reviewing
client requests, supporting documentation submitted by clients with their requests, researching
APS paper and electronic files associated with the client revaluation or in-kind exemption
requests, and drafting determination letters. The Receiver and her staff also fielded several
hundred phone calls from clients either asking questions regarding the process for review,
whether their accounts would qualify for exemption or revaluation before submitting a formal
request, or seeking additional information following a determination by the Receiver. The
Receiver offset the costs associated with the revaluation and in-kind exemption determinations
by collecting a non-refundable $500.00 fee from clients seeking a formal in-kind exemption or
revaluation.
The Receiver has granted a total of 101 of the 221 formal requests for revaluation. Of the
101 granted requests, seventy-six (76) were revaluation requests and twenty-five (25) were inkind exemptions. The seventy-six (76) revaluations reduced the total amount of assets assessed a
loss allocation by $5,959,673.37, or $595,967.34 in loss allocation payments. The twenty-five
(25) in-kind exemption requests resulted in exemption of $14,613,838.40 10 of assets from a loss
allocation payment, or $1,461,383.84 in loss allocation payments. The total reduction of assets
is $20,573,511.77.
The number of clients requesting a revaluation has slowed dramatically. The Receiver
will evaluate and respond to client requests for revaluation or in-kind treatment of their accounts
as they are received and will continue to diligently research the client requests by reviewing the

10

The vast majority of this amount comes from an in-kind exemption of two accounts.
Those two accounts totaled $13,132,775.80.
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client’s entire APS file, any documentation provided by the client, and any other documentation
within control of the Receiver. The review of the client’s entire APS file and communication of
all factual considerations has added to the response time for revaluation and in-kind exemption
requests, but the Receiver believes this has reduced the number of potential appeals.
The Receiver continues to receive returned mail on documents sent to clients. The
Receiver has endeavored to determine updated addresses and resend the mailings to clients.
The Receiver and her staff continue to process accounts for transfer to Equity Trust
Company. This processing involves multiple steps with appropriate quality controls. A member
of PBTK and the Receiver’s legal team each review all account files to ensure all paperwork has
been completed appropriately, that loss allocations have been appropriately booked into both the
APS and accounting software, and that all precious documents and hard copies of files have been
gathered and shipped to Equity Trust Company. The process for transferring foreign currency
and precious metals involves additional controls, including the removal of foreign currency and
precious metals from safe deposit boxes by staff of both PBTK and the Receiver’s legal team,
the counting of currency and precious metals by additional staff members, and the packaging and
shipping in the presence of two or more staff members from different firms. The use of these
controls is appropriate to assure that the correct/verifiable assets are transmitted to Equity Trust.
As part of the transfer of accounts, clients’ loss allocations are documented by a
Contingent Repayment Agreement (“CRA”). The CRA is similar to a promissory note, and
represents the amount clients have paid from their account to fund their loss allocation. 11 The

11

In accordance with this Court’s ruling on August 7, 2015, some clients will have the CRA
issued to them personally, as they are ineligible to contribute to their retirement plan or have
otherwise funded their loss allocation from asset outside of their retirement plan. See infra, Part
18
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Receiver will use the amounts listed on the CRAs to make future distributions, if any, to the
clients on pro-rata basis. Because the Receiver’s recovery of assets is ongoing, the amount of
Receivership Assets available for distribution is currently unknown. Thus, the best estimate of
the value of the CRA at this time is the amount of each client’s contribution to the loss allocation
under the Plan of Liquidation. There will be no adjustment to the value of the CRA until the
Receiver has exhausted her recovery efforts and has determined the amount that will be
distributed to clients, if any.
The Receiver must facilitate the transfer of both IRA and 401K plan assets. Because
401(k) plans contain individual accounts for each participant, there is added complexity.
Complicating the transition of APS 401K accounts and plans is the fact that not all accounts in a
particular plan are impacted by the loss allocation. However, the 401(k) plan members who are
affected must individually comply with the Plan of Liquidation before the entire 401(k) plan can
be transferred. For example, a 401(k) plan that contains twenty members must have all twenty
members satisfy the requirements of the Plan of Liquidation before transfer. Thus, if nineteen
plan members have complied by submitting transfer paperwork and funding a loss allocation, but
one member has not, that 401(k) plan cannot be transferred. Further complicating the transfer of
401(k) plans was the resignation of ExpertPlan as a record-keeper and administrator for APS
401K accounts and plans during the last reporting period. The Receiver has worked with Equity
Trust Company and ExpertPlan to transition accounts to Equity Trust Company as the new

3.B.2; see also Findings of Fact, Conclusions of Law, and Order Granting Receiver’s Motion for
Order Requiring All Remaining American Pension Services, Inc. Account Holders to Transfer
Accounts to Equity Trust Within Thirty Days, and Authorizing the Receiver to Exercise All
Rights to Collect Loss Allocation Payments Under the Liquidation Plan. (Dkt. 592).
19
DMWEST #13214710 v1

Case 2:14-cv-00309-RJS-DBP Document 640 Filed 10/30/15 Page 23 of 43

record-keeper and administrator and ensure compliance with all ERISA requirements. Although
not all 401(k) accounts holders subject to the Plan of Liquidation have made their loss allocation,
the Receiver has worked with Equity Trust Company to establish controls that freeze the
individual accounts until the loss allocation payment is made and ensure compliance with
existing Court orders.
The transfer of accounts from APS to Equity Trust Company requires that all assets
previously titled in the name of APS for the benefit of the client be re-registered to reflect
ownership as Equity Trust Company for the benefit of the client. The Receiver assisted clients
and Equity Trust Company in the re-registration of several assets. The Receiver also executed a
limited power of attorney that allows Equity Trust Company to re-register client assets.
The Receiver also conducted numerous meetings with her legal counsel and accounting
staff regarding the accounts of clients that have refused to comply with the Plan of Liquidation.
In order to accommodate clients working to fund their loss allocation, the Receiver and her staff
developed criteria to allow clients to receive an extension from the latest deadline for compliance
with the Plan of Liquidation. Clients must request an extension in writing and must provide a
plan for liquidating assets within their accounts to fund their loss allocations. The Receiver and
her staff also met with her staff to discuss the assets contained within the accounts and the
manner of liquidation for those assets in order to fund the required loss allocation. The Receiver
is evaluating her options for liquidating assets within accounts of clients who have failed to
comply with the Plan of Liquidation.
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2. IRS Private Letter Ruling
The Receiver was and is cognizant that many APS clients do not have sufficient cash in
their accounts to make a ten percent loss allocation payment. Such a situation could be
addressed by having APS clients contribute cash outside of their IRA account, liquidate assets, or
borrow against assets held in their accounts. See Amended Modified Plan of Liquidation at 3435. The Receiver further recognized that the cash contribution, allocation, or liquidation of or
borrowing against assets may have adverse tax consequences. Id. Thus, the Receiver filed a
request for a Private Letter Ruling on October 3, 2014 (“PLR Request”). Additionally, as part of
the Plan of Liquidation, the Receiver allowed clients with solely illiquid assets to elect to defer
the transfer of their account to Equity Trust by returning a “notice” to APS indicating they elect
to defer transfer until the IRS issued guidance on the PLR Request. To date, approximately 450
clients have filed these elections.
In the PLR Request, the Receiver sought advice from the IRS as to how she should treat
the various transactions included in the loss allocation approach for tax reporting purposes.
While the IRS ruling sought in the PLR Request would only provide guidance to the Receiver on
tax reporting, APS clients presumably would take the Receiver’s reporting position into account
when determining the tax treatment of their transactions. The PLR Request sought guidance on
tax advice on tax issues related to the loss allocation to resolving the cash shortfall. Specifically,
the Receiver asked that payments or future reimbursements: (1) be considered a “restorative
payment”; (2) not be considered a contribution to the 401(k) or IRA account; (3) not be
considered a distribution from the 401(k) or IRA; (4) not be subject to additional excise taxes
imposed by the Internal Revenue Code; and (5) not be reported as income on a Form W-2, Form
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5498, or Form 1099-R. The Receiver requested expedited treatment and a conference regarding
the ruling. A meeting on the Receiver’s request for a Private Letter Ruling was held at the end of
April 2015 in Washington D.C., which was attended by the Receiver and her legal counsel.
The Receiver learned during the previous reporting period that the IRS has declined to
issue the PLR based on procedural considerations. Nevertheless, the Receiver believes that there
is substantial authority supporting the conclusion that the tax positions on which the Receiver
sought guidance by filing the PLR Request are reasonable. Based on consultation with legal
counsel and the relevant IRS guidance and authority, the Receiver intends, for Federal income
tax reporting purposes, to treat a payment of cash outside the IRA account or liquidation of
assets in order to pay the required loss allocation as described above. The Receiver does not
provide tax or legal advice to the individual account holders. In this situation, based on relevant
IRS guidance and authority, the Receiver does not intend to report any such payment or
liquidation of assets to the IRS as a contribution to, or distribution from, the individual accounts.
The Receiver has provided notice to clients on her tax reporting obligations and has contacted all
clients who made their loss allocation payment outside of their account after April 8, 2015 asking
the clients to notify the Receiver if they prefer that the Receiver report such payment as a
contribution.
In addition to those account holders who have legitimately deferred their transfer under
the Liquidation Plan, some APS account holders not eligible to defer transfer have refused to
submit the papers necessary to transfer their account to Equity Trust as required by the Plan of
Liquidation. Pursuant to the Plan of Liquidation, the Receiver may exercise all of her rights to
collect the loss allocation payment by causing the resignation of APS as administrator, imposing
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a lien on account assets, pursuing collection, and/or liquidating account assets, which includes
sweeping the cash accounts of any such clients in order to satisfy all or part of that account
holder’s loss allocation.
Therefore, on July 13, 2015, the Receiver filed a motion with this Court requesting an
order to: (1) require all remaining APS account holders to transfer their account to the Courtapproved APS successor/custodian Equity Trust Company ("Equity Trust") within thirty (30)
days of receipt of notice of such an order; and (2) authorize the Receiver to exercise all available
collection efforts under the Liquidation Plan for any account holder who has failed to transfer
within thirty (30) days of receipt of notice of the Court's order requiring such transfer. [Dkt.
567]. Due to the time-sensitive nature of the Receiver's request for a Court order, the Receiver
also requested expedited consideration of her motion. The motion was heard on August 12,
2015, and was granted by the Court.
3. Assets Sold During Reporting Period
This Receiver has been unable to uncover any additional Receivership Assets since the
last Reporting Period, and no assets have been sold to date. On April 20, 2015, the Receiver
filed a Motion for and Memorandum in Support of Order Approving the Sale of Certain Personal
Property [Dkt. 515] (“Motion to Sell”).
The Motion to Sell seeks to sell the following: a 1913 Ford Model T, Coca Cola vending
machines, a large crystal geode, furniture and other personal property from DeYoung’s home
and cabin, and motor vehicles owned by DeYoung. The Receivership Estate contains a 1913
Ford Model T, which is currently appraised at $3,000. The Receivership Estate also contains
four Coca Cola vending machines or coolers. The vending machines vary in value from $600 to
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$2,000 each. The Receivership Estate contains a large geode crystal, currently appraised at
approximately $10,000. The Receiver has also obtained an appraisal on the personal property
located at the DeYoung residence. The personal property is currently appraised at approximately
$20,000. The Receiver is aware of a cabin located in Island Park, Idaho for which Curtis paid
for extensive renovations and furniture following a flood. The Receiver has been unable to gain
access to the cabin to assess the value of personal property located within. Curtis DeYoung filed
a Response and Objection to Receiver’s Motion for and Memorandum in Support of Order
Approving the Sale of Certain Personal Property [Dkt. 541] on May 18, 2015. The Receiver
replied on June 4, 2015 [Dkt. 548]. The Motion to Sell has not yet been set for a hearing.
The Receiver has determined that the DeYoung residence is of no value to the
Receivership Estate because it has no equity. As such, on July 20, 2015, the Receiver filed a
Motion for Partial Lift of Freeze Order for Limited Purpose of allowing the Foreclosure of
DeYoung Residence [Dkt. 573], in which the Receiver seeks to allow the lender of the
DeYoung’s residence to commence non-judicial foreclosure proceedings. Curtis DeYoung and
Michelle DeYoung filed oppositions [Dkts. 595 and 627]. The Receiver has an open extension
to file a reply in support of the Motion for Partial Lift of Freeze Order for Limited Purpose of
allowing the Foreclosure of DeYoung Residence as the DeYoung Residence will be a topic of
discussion during a mediation with Michelle DeYoung, which is discussed in more detail in the
paragraph below.
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Relatedly, Michelle DeYoung moved to intervene for a second time, 12 seeking to assert
her interest in the personal property that is the subject of the Motion to Sell [Dkt. 544]. Ms.
DeYoung’s motion to intervene was granted [Dkt. 601]. 13 On October 15, 2015, the Receiver
and Ms. DeYoung filed stipulated motions to refer their claims against each other to mediation in
the SEC case and in Thompson v. Curtis DeYoung and Michelle DeYoung, Case No. 2:14-cv00870-RJS, [Dkts. 631 and 85, respectively]. The Court granted these motions [Dkts. 633 and
86, respectively] and mediation is scheduled for November 10, 2015. The Receiver believes
mediation with Ms. DeYoung is the best approach if a reasonable resolution may be achieved
with Ms. DeYoung because it would avoid costly and protracted litigation with Ms. DeYoung
concerning assets of little value.
The Receiver continues to evaluate her options regarding the remaining assets and real
property owned by APS and DeYoung. The Receiver has indicated how she has or intends to
dispose of each known asset in her Summary of Receivership Assets, attached as Exhibit D.
4. Insurance, Tax Refunds, and Other Claims of Receiver
The Receiver has filed claims against APS’s “CrimeShield Advanced” policy issued by
the Hartford with policy limits of $1 million. During the Reporting Period, the Receiver was
asked for and responded to additional information from the Hartford regarding the $1 million
12

Ms. DeYoung filed her first motion to intervene on December 16, 2014, asserting an
interest in APS 401K. The Court denied Ms. DeYoung’s first motion to intervene as untimely on
February 27, 2015. Ms. DeYoung has filed an appeal on this ruling.
13

Ms. DeYoung has also filed an appeal to the Tenth Circuit Court of Appeals regarding the
denial of her first motion to intervene, in which she sought to stake a claim to the personal assets
as well as APS 401K [Dkt. 371]. On appeal, Ms. DeYoung seeks monetary recompense for her
asserted interest in APS 401K. The Receiver will respond to the appellate brief before the
required deadline. The Receiver will keep the Court apprised of the status of the appeal.
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claim. A meeting with the Hartford attorneys was scheduled to be held in late July and
preliminary settlement terms were agreed upon. A settlement agreement is in the process of
being finalized. The Receiver will seek the Court’s approval of the settlement shortly and will
report the settlement terms at that time.
The Receiver also made a claim on APS’s Chubb “PRO E&O” errors and omissions
policy issued by the Federal Insurance Company with policy limits of $1 million. The Receiver
understands from her outside counsel’s discussions with a Chubb representative that Chubb
intends to interplead the $1 million policy limits with the Court. The Receiver further
understands Mr. DeYoung’s attorney has been in discussions with a Chubb representative and
intends to make a claim to those funds to cover defense costs. The Receiver intends to assert the
Receivership’s interests in those funds at the appropriate time.
During previous reporting periods, the Receiver completed pre-litigation discussions and
mediation with some third parties, including financial institutions, regarding their potential
liability to APS and its clients. On September 17, 2015, the Receiver and First Utah entered into
a proposed settlement agreement (“Settlement Agreement”) to be approved by this Court. (See
Settlement Agreement attached to Motion and Memo. To Approve Settlement with First Utah
Bank and for a Claims Bar Order (“Motion to Approve Settlement”) [Dkt. 618].) The Settlement
Agreement provides that First Utah would provide value to the Receivership with cash and other
consideration in excess of $6 million. The Receiver believes the Settlement Agreement offers the
highest potential recovery for the Receivership Estate and IRA Accounts Owners and the best
method to carry out the Court’s mandate to efficiently and economically administer the
Receivership Estate.
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The Receiver filed the Motion to Approve Settlement on September 23, 2015.
Concurrently with filing the Motion to Approve, the Receiver filed an Ex-Parte Motion for Order
Regarding Notice of and Time for Objections to the Motion to Approve Settlement [Dkt. 619],
which sets for the manner by which APS Account Owners will be provided notice of the
Settlement Agreement and the opportunity to be heard. That motion was granted by the Court on
September 24, 2015 (“Order of Notice”). The Receiver provided notice of the Motion to Approve
Settlement to all APS Account Owners by mailing a copy of the Order of Notice to each IRA
Account Owners’ last known mailing address. The Receiver also emailed a copy of the Order of
Notice and posted a copy on the Receivership website, www.apsreceiver.com.
The deadline for IRA Account Owners’ submission of responses or objections to the
Motion to Approve Settlement is November 2, 2015. All responses and objections will be
submitted to the Court by November 9, 2015. The Receiver’s reply memorandum is due
November 23, 2015. The hearing to consider the Motion to Approve Settlement is scheduled for
December 2, 2015.
The Receiver has filed two ancillary lawsuits to pursue recovery on behalf of APS clients
(Thompson v. Curtis DeYoung and Michelle DeYoung, Case No. 2:14-cv-00870-RJS; Thompson
v. Michael Memmott Sr. et al., Case No. 2:14-cv-00744-RJS).14 The Receiver has completed her
analysis and evaluation of potential claims against third parties, including DeYoung family
members. As set forth above, the claims of the Receiver and Michelle DeYoung in Thompson v.

14

Due to the death of one party in Thompson v. Michael Memmott Sr. et al., Case No. 2:14cv-00744-RJS, the personal representative for the estate of the deceased individual has been
substituted as a defendant. Details cannot be publicly revealed at this time due to the sealed
status of the case.
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Curtis DeYoung and Michelle DeYoung, Case No. 2:14-cv-00870-RJS have been referred to
Magistrate Judge Pead for mediation. The Receiver is currently in settlement discussions with
Michael Memmott Sr., Shauna Memmott, and Deni Memmott—as personal representative for
the Estate of Michael Memmott Jr.—in an attempt to resolve the disputes between the parties and
avoid costly litigation.
The Receiver has also sent several demand letters to parties related to outstanding
amounts owed to APS. No funds have yet been recovered as a result of these demand letters.
After evaluating the potential to recover, the likelihood of any recovery, and the costs to obtain
any recovery, the Receiver has decided not to file suit against these parties at this time. Outside
of these loans, the Receiver has determined that further actions against other third parties would
not be prudent at this time.
5. Distributions to Clients and Creditors
At the time of this filing, there are not funds available to cover the loss caused by the
misappropriation of approximately $25 million from the APS Master Trust Account by
DeYoung. Thus, there have been no distributions to any APS clients or creditors at this time.
Furthermore, the Receiver has continued to receive requests from clients to close their
APS accounts and distribute all assets to the client. The Receiver has denied each of these
requests as each is contrary to existing Court orders.
6. Costs of Receivership
The costs of the Receivership remain significant during the Reporting Period. The
Receiver continues to seek and marshal the assets of the Receivership Defendants and pursue all
available avenues to recover the approximately $25 million misappropriated by DeYoung.

28
DMWEST #13214710 v1

Case 2:14-cv-00309-RJS-DBP Document 640 Filed 10/30/15 Page 32 of 43

While the Court has approved the Receiver’s Applications for Interim Compensation of Receiver
and Professionals for Services, the Receiver has utilized amounts in excess of one month of
operating expenses (approximately $50,000) to cover a portion of Court-approved fees and
expenses.
The costs of the Receivership have been reduced following the transfer of accounts from
APS to Equity Trust Company and cessation of operations. During the Reporting Period, many
of the administrative costs of APS have been reimbursed by Equity Trust Company pursuant to
the court-approved Transition Services Agreement. This reimbursement includes employee
payroll, benefit expenses and software licensing fees. Receivership costs have reduced
following the Receiver’s ceasing of normal APS business operations as of June 30, 2015 and
termination of remaining APS employees effective July 3, 2015.
7. Pending Litigation
The Receiver has determined that as of April 25, 2014, APS was involved in a total of
nine separate lawsuits in California, Idaho, and Utah as either a plaintiff or defendant. One
action, noted in the First Quarterly Status Report, settled and resulted in over $15,000 being
deposited into the APS operating account. The Receiver has stayed the remaining actions. The
Receiver has also elected to terminate counsel for APS in these actions and Ballard Spahr has
entered appearances on behalf of APS.
During the Reporting Period, the Receiver and her counsel have made necessary filings
and court appearances in appropriate courts to report on the status of the receivership in the
ancillary actions.
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The Receiver also issued and served the following subpoenas duces tecum, with the
status indicated below:
•

Durham Jones Pinegar. The subpoena was issued on July 28, 2015. Durham Jones
Pinegar responded on August 3, 2015. The documents received from Durham Jones
Pinegar have been processed accordingly for use in counsel’s document review platform.

•

University Federal Credit Union (“UFCU”). The subpoena was issued on August 6,
2015. UFCU responded on August 13, 2015. The documents received from UFCU have
been processed accordingly for use in counsel’s document review platform.

•

Primary Capital. The subpoena was issued on August 12, 2015. As of this date, Primary
Capital has not responded.

•

Elmer Leon Harward. The subpoena was issued on September 1, 2015. As of this date,
Elmer Leon Harward has not responded.

•

Byron Lamont Smith. The subpoena was issued on October 1, 2015. Byron Lamont
Smith responded on October 20, 2015. The documents received from Byron Lamont
Smith have been processed accordingly for use in counsel’s document review platform.

•

Michael Black. The subpoena was issued on October 7, 2015. Michael Black responded
on October 20, 2015. The documents received from Michael Black have been processed
accordingly for use in counsel’s document review platform.
As noted above, the Receiver continues to prosecute claims in two ancillary actions

(Thompson v. Curtis DeYoung and Michelle DeYoung, Case No. 2:14-cv-00870-RJS; Thompson
v. Michael Memmott Sr. et al., Case No. 2:14-CV-00744-RJS) to recover monies resulting from
fraudulent transfers. On April 21, 2015 in the Thompson v. Curtis DeYoung and Michelle
DeYoung matter, the Receiver filed her Motion in Support of Partial Summary Judgment [Dkt.
22]. Curtis and Michelle DeYoung filed separate Opposition briefs on May 22, 2015 [Dkt. 44,
45]. The Receiver replied to the oppositions on June 19, 2015 [Dkt. 55]. A hearing on the
Receiver's motion occurred on August 12, 2015. The Court denied the Motion for Partial
Summary Judgment to allow the parties time to conduct additional discovery and gather

30
DMWEST #13214710 v1

Case 2:14-cv-00309-RJS-DBP Document 640 Filed 10/30/15 Page 34 of 43

additional evidence. The Receiver is gathering additional evidence to support her case and will
conduct discovery as appropriate.
During the Reporting Period, the Receiver and her counsel reviewed Michael Memmott
Sr. documents in the possession of DeYoung's counsel. The Receiver subpoenaed, received and
reviewed documents from the former office of Michael Memmott Jr. produced by Rick
Memmott. The Receiver also gained access and performed an inspection of the former offices of
Michael Memmott Jr. and deposed the personal representative of Michael Memmott Jr., Deni
Memmott. The Receiver is currently negotiating a settlement agreement with the defendants in
Thompson v. Michael Memmott Sr. et al.
4.

Cash on Hand, Expenses, Unencumbered Funds, Receipts, and
Disbursements

APS business operations can be evaluated and broken into three categories. First, is
revenue and expenses related to the day-to-day operations of APS. Second, there are assets and
expenses attributable to APS clients. Third, are assets and expenses related to APS 401K
accounts. The following is a breakdown of the revenue and expenses of all three categories, with
a summary of related account balances.
APS Operations (Day-to-Day)
As of September 30, 2015, the Operating Account 15 of APS was as follows:
July 1, 2015
through
September 30, 2015

Receivership
Cumulative 16

15

The Operating Account is a combination of the operating accounts for APS and APS
401K; however, these accounts are maintained separately by the Receiver.
16

This reflects the balance of the account at the beginning of the Receivership.
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Beginning Balance

$ 1,409,421.99

$ 129,251.80

APS Receipts 17

$

452,826.01

$ 4,498,325.79

APS Expenses 18

$ 1,644,006.23

$ 4,409,335.82

APS Operating Account Balance

$

$

218,241.77

218,241.77

Attached as Exhibit A is a Summary of the Operating Cash Receipts and Disbursements
of APS for the Reporting Period, as well as a cumulative report.
APS Master Trust Accounts
As of September 30, 2015, the APS Master Trust Account and related expenses, receipts,
and disbursements are as follows:
July 1, 2015
through
September 30, 2015

Receivership
Cumulative

Beginning Balance

$ 21,158,318.06

$ 25,962,173.24

Receipts

$ 6,742,605.41

$ 58,274,707.25

Expenses

$ 20,944,690.70

$ 77,280,647.72

Balance

$ 6,956,232.77

$ 6,956,232.77

Attached as Exhibit B is a Summary of the Operating Cash Receipts and Disbursements
17

This amount represents business revenue generated from fees paid to APS in accordance
with the APS clients’ agreement to have First Utah Bank act as custodian and APS as third-party
administrator.
18

This does not include all of the administrative expenses approved by the Court in the Fee
Orders because amounts were not dispersed by the end of the Reporting Period. Those expenses
will be reflected on the next Quarterly Status Report.
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of the APS Master Trust Account for the Reporting Period.
APS 401K
As of September 30, 2015, the APS 401K Trust Account and related expenses, receipts,
and disbursements are as follows:
July 1, 2015
through
September 30, 2015

Receivership
Cumulative

Beginning Balance

$ 4,757,032.24

$ 3,842,908.62

Receipts

$

621,065.72

$ 7,150,249.13

Expenses

$ 1,235,682.73

$ 6,850,742.52

Balance

$ 4,142,415.23

$ 4,142,415.23

Attached as Exhibit C is a Summary of the Operating Cash Receipts and Disbursements
of APS 401K Account for the Reporting Period.
5.

Receivership Property

The Receiver has attached a list of Receivership Assets and its actual or estimated value
as Exhibit D. The Receiver has attached a Schedule of Assets of APS Clients as Exhibit E. As
with the previous Quarterly Status Reports, the Receiver has elected not to provide a detailed list
of APS client assets on confidentiality grounds.
6.

Liquidated and Unliquidated Claims

The Receiver has yet to determine whether claims held by the Receivership Estate are
liquidated or unliquidated. The Receiver and her staff continue to evaluate all claims, the value
of potential claims, and the anticipated methods of enforcing such claims, if any.
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7.

Creditors and Claim Proceedings

A list of known creditors, their addresses, and the amounts of their claims is attached as
Exhibit F. The list of known creditors is exclusive of potential creditor claims of APS clients,
which may be impacted by the final Plan of Liquidation. No creditor claim proceedings have
taken place to date. On or about September 19, 2014, each of the creditors was sent Notice of
the Proposed Plan of Liquidation and a response form to the Plan. As stated in the Amended
Modified Proposed Plan of Liquidation, the Receiver has determined that creditors of APS
should be classified differently than APS clients. See Amended Modified Plan of Liquidation at
51-52. Each creditor will need to submit a proof of claim setting forth (1) the date the claim
arose, (2) the nature of the claim, (3) the amount of the claim, (4) whether the claim is secured or
unsecured, and (5) when the creditor contends the claim became due and owing. Id. The credit
must attach all supporting documentation to the proof of claim. Id. A proof of claim form is
attached to the Amended Modified Plan of Liquidation as Appendix H. Once a proof of claim is
filed, the Receiver will consider the claim. Should the Receiver object to the creditor’s claim,
the Receiver will notify the creditor in writing of the basis for her objection. The creditor will
have the opportunity to respond to the objection by written reply. If the Receiver and creditor
cannot agree on the amount of the claim, the Receiver or creditor will be allowed to submit the
proof of claim, written objection, and written reply to the Honorable U.S. Magistrate Judge
Dustin B. Pead for determination of the amount of the claim.
8.

Receiver Recommends Continuation of the Receivership

As noted above, this is a complicated Receivership due to the nuances created by the APS
clients, the assets held in the clients’ accounts, and the interplay with the Internal Revenue Code.
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The Receiver recommends continuation of the Receivership. Continuation of the Receivership
will assure the most favorable outcome for all APS clients through the pursuit of and equitable
distribution of Receivership Assets. Additionally, the continuation of the Receivership will
allow for the transfer of the remaining APS business and client accounts to Equity Trust
Company as the successor custodian/administrator.
To the best of my knowledge, the information presented in this Sixth Quarterly Status
Report is a full report and accounting of the Receivership estate as of the end of the Reporting
Period.
DATED this 30th day of October, 2015.

/s/ Melanie J. Vartabedian
Mark R. Gaylord, Esq.
Melanie J. Vartabedian, Esq.
Tesia N. Stanley, Esq.
Scott S. Humphreys, Esq. (admitted pro hac vice)
BALLARD SPAHR LLP
Attorneys for Court-Appointed Receiver, Diane A.
Thompson
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct of copy of the foregoing SIXTH QUARTERLY
STATUS REPORT OF RECEIVER was served to the following this 30th day of October 2015,
in the manner set forth below:
[X] Through the CM/ECF System for the U.S. District Court

[ ] Hand Delivery
[ ] U.S. Mail, postage prepaid
[ ] E-mail:

olivera@sec.gov; #slro-docket@sec.gov; ahardenbrook@swlaw.com;
docket_slc@swlaw.com; jpollard@swlaw.com; miller@millertoone.com;
mahoney@millertoone.com; miller@ecf.inforuptcy.com;
miller.blaked@gmail.com; moric@sec.gov; howe@millertoone.com;
wadleyd@sec.gov; danny_quintana@yahoo.com; dleta@swlaw.com;
wsmart@swlaw.com; dwinder@winderfirm.com; hbailey@winderfirm.com;
dsbyers@hollandhart.com; bknoble@hollandhart.com;
gdoctorman@parsonsbehle.com; ecf@parsonsbehle.com;
ghofmann@cohnekinghorn.com; dhaney@cohnekinghorn.com;
jsteed@kmclaw.com; mglauser@kmclaw.com; colemere@wgdlawfirm.com;
mortensen@wgdlawfirm.com; jchandler@djplaw.com; cfrandsen@djplaw.com;
judsonpitts@hotmail.com; judson@wimmerpitts.com; justin@hsblegal.com;
krw@scmlaw.com; ec@scmlaw.com; intakeclerk@scmlaw.com;
markjgregersen@hotmail.com; saltlakedocketclerk@ballardspahr.com;
feindtp@sec.gov; pmoxley@djplaw.com; cwatters@djplaw.com;
jadamson@kunzlerlaw.com; Robert_hunt@fd.org; geri_wynhof@fd.org;
utx_ecf@fd.org; steve@skclawfirm.com; jen@skclawfirm.com;
sara@actionlawutah.com; tburns@djplaw.com; rpahnke@djplaw.com;
speck@djplaw.com; utfedcourt@djplaw.com; rwing@rqn.com;
mpugsley@rqn.com; jparrish@rqn.com
Daniel J. Wadley, Esq.
Cheryl M. Mori, Esq.
Paul N. Feindt, Esq.
Amy J. Oliver, Esq.
SECURITIES & EXCHANGE COMMISSION
351 S. West Temple, Suite 6.100
Salt Lake City, UT 84101
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Paul T. Moxley, Esq.
Thomas J. Burns, Esq.
Z. Ryan Pahnke, Esq.
Joshua D. Chandler, Esq.
DURHAM JONES & PINEGAR
111 East Broadway, Suite 900
Salt Lake City, UT 84111
Judson T. Pitts, Esq.
WIMMER & PITTS, P.C.
11651 S. Harvest Rain Ave.
South Jordan, UT 84095
George B. Hofmann, IV, Esq.
PARSONS KINGHORN HARRIS
111 E. Broadway 11th Fl.
Salt Lake City, UT 84111
David E. Leta, Esq.
Andrew V. Hardenbrook, Esq.
SNELL & WILMER L.L.P.
15 West South Temple, Suite 1200
Salt Lake City, UT 84101
Kim R. Wilson, Esq.
SNOW, CHRISTENSEN & MARTINEAU
10 Exchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, UT 84145-5000
Mark J. Gregersen, pro se
10 West Broadway, Suite 505
Salt Lake City, UT 84101
Stephen K. Christiansen, Esq.
311 South State Street, Suite 250
Salt Lake City, UT 84111
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Blake D. Miller, Esq.
Craig H. Howe, Esq.
MILLER TOONE, P.C.
165 South Regent Street
Salt Lake City, UT 84111
Gary E. Doctorman, Esq.
PARSONS BEHLE & LATIMER
201 S. Main Street, Suite 1800
Salt Lake City, UT 84111
Jeffrey T. Colemere, Esq.
WRONA GORDON & DUBOIS, P.S.
11650 South State Street, Suite 103
Draper, UT 84020
Jeffrey D. Steed, Esq.
KIRTON & MCCONKIE
50 East South Temple, 4th Floor
P.O. Box 45120
Salt Lake City, UT 84145-0120
Donald J. Winder, Esq.
WINDER & COUNSEL, P.C.
460 South 400 East
Salt Lake City, UT 84111
Sara E. Bouley, Esq.
ACTION LAW LLC
2825 E. Cottonwood Pkwy., Suite 500
Salt Lake City, UT 84121
Danny Quintana, Esq.
DANNY QUINTANA PLLC
3341 South 700 East
Salt Lake City, UT 84101
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Doyle S. Byers, Esq.
HOLLAND & HART LLP
222 S. Main Street, Suite 2200
Salt Lake City, UT 84101
Justin R. Baer, Esq.
HIRSCHI STEELE & BAER, PLLC
136 East South Temple, Suite 1650
Salt Lake City, UT 84111
Robert G. Wing, Esq.
Mark W. Pugsley, Esq.
Jared N. Parrish, Esq.
RAY QUINNEY & NEBEKER P.C.
36 South State Street, Suite 1400
P.O. Box 45385
Salt Lake City, UT 84145-0385

/s/ Mary Jane Goodale
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AMERICAN PENSION SERVICES, INC. AND RELATED PARTIES
SUMMARY OF ASSETS

Entity

Asset Description

Personal Assets ‐ Curtis DeYoung
Home ‐ 12231 S. 1950 E., Draper, UT
Encumbered by mortgage
Encumbered by 2nd Mortgage
Rental Property ‐ 1574 Iron Horse, Bluffdale, UT
Encumbered by mortgage of $364,644
Retirement Accounts ‐ Curtis DeYoung
Retirement Accounts ‐ Michelle DeYoung
Personal Furniture, Fixtures
Vehicles
American Pension Services, Inc.
Cash ‐ First Utah Bank
Receivable ‐ Watson
Receivable ‐ Courseware
Receivable ‐ Innovative Equity Partners
Receivable ‐ Innovative Services

Estimated
Value

630,000
(590,000)
(125,000)
375,000
(364,644)
70,051
81,745
20,000
45,507

193,337
7,000
46,600
155,617
16,500

Receivable ‐ Sawtell Capital, LLC
Receivable ‐ Tyler Ayres
Receivable ‐ Harold Hardee

12,750
6,630
5,056

Vernal Property‐Kendrick Note

58,468

American Pension 401k Srvs, Inc.
Cash ‐ First Utah Bank
LIC Environmental
Commercial Property ‐ 11027 S. State Street, Sandy, UT

Comments

Disposition Status

Appraised Value
Franklin America
Heritage West Credit Union
Appraised Value
First Utah Bank
Frozen at Brighton Bank
Frozen at Brighton Bank
Value based on Rob Olson inspection
Kelley Blue Book

Subject of Motion for Partial Lift of Freeze Order [Dkt. 573]

Part of pending settlement agreement with First Utah Bank [Dkt. 618]
Subject of Thompson v. DeYoungs , Case No. 2:14‐cv‐00870‐RJS
Subject of Thompson v. DeYoungs, Case No. 2:14‐cv‐00870‐RJS
Subject of Motion to Sell Assets, [Dkt. 515]
The Receiver is considering whether to file motion to invalidate Trust holding vehicles

Operating account controlled by Receiver
Loan 8/14/08, no payments received.
Loans 2011 and 2012, no payments received
Loans Apr. to July 2013, Mike Memmott entity
$6500 loaned 6/29/11, $10,000 on 6/4/13, Mike
Memmott entity
Loan on 8/31/11, Mike Memmott entity
Loan on 10/25/10, no payments received
$15,000 loan on 12/31/06, repayment of $9,943 on
6/10/11. No payments since.
Loaned on 5/2/12, no payments received

3,594 Operating account controlled by Receiver

330,000 Appraised Value

Being used for day‐to‐day operations of APS and payment of professional fees, as funds are available
Receiver has determined further collection efforts are not cost effective
Receiver has determined further collection efforts are not cost effective
Receiver has determined further collection efforts are not cost effective
Receiver has determined further collection efforts are not cost effective
Receiver has determined further collection efforts are not cost effective
Receiver has determined further collection efforts are not cost effective
Receiver has been unable to locate Mr. Hardee and has determined further efforts are not cost effective
Receiver has determined further collection efforts are not cost effective

Being used for day‐to‐day operations

Part of pending settlement agreement with First Utah Bank [Dkt. 618]

LJP, LLC
Cash‐First Utah Bank
Receivable ‐ Prime Utah
Receivable ‐ Cl. White ‐ Kansas City
Receivable ‐ Lionel Brown ‐ Kansas City

7,530
35,000 Loan 10/7/08, no payments received
2,250 No payments received since 2010
18,000 No payments received since 9/15/11

Memmott entity. Receiver has determined further collection efforts are not cost effective
No value to Receivership Estate.
Periodic payments being received in amount of $137.50.

Quicksilver
Real Property ‐ Legends Townhomes in American Fork
Encumbered by loan from Holladay Bank & Trust
APS Master Trust
Property ‐ Harrisburg, PA
Other Claims or Assets
Going Concern Value of APS
1913 Ford Automobile
Vintage Coke Machines
Potential Action Against First Utah Bank
Potential Claims Against Michael Memmott
Potential Action Against NACH Trust
Potential Action Against NACH II Trust
Potential Claim Against Insurance Carriers
Membership Interest in Asset Management Intl., LLC
Membership Interest in First Silverado Properties, LLC
Interest in BD&D Investments, Inc.

280,000 Holladay Bank ‐ Property is subject of litigation.

Minimal value to Receviership Estate. Receiver settled with Holladay Bank [Dkt. 522]

(186,861)

25,300 3 homes, assessed value only on land

Unknown
Unknown
Unknown
Unknown
Unknown
Unknown
Unknown
Unknown
Unknown
Unknown
Unknown

No value to Receivership Estate

Value to be determined.
Value to be determined.
Value to be determined.
Claim amount to be determined.
Claim amount to be determined.
Vehicles held by the Trust
Recreation vehicles held by the Trust
Amount to be determined
Value to be determined.
Value to be determined.
Value to be determined.

Subject of Transition Services Agreement with Equity Trust
Subject of Motion to Sell Assets [Dkt. 515]
Subject of Motion to Sell Assets [Dkt. 515]
Subject of Motion to Approve Settlement [Dkt. 618]
Subject of Thompson v. Memmotts , Case No. 2:14‐cv‐00744‐RJS
The Receiver is considering whether to file motion to invalidate Trust.
The Receiver is considering whether to file motion to invalidate Trust.
Receiver is pursuing claims against the Hartford and Chubb
No value to Receivership Estate
No value to Receivership Estate
No value to Receivership Estate
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AMERICAN PENSION SERVICES, INC. AND RELATED PARTIES
SUMMARY OF ASSETS

Entity

Asset Description
Partnership interest in DeYoung Associates, Ltd.
Membership Interest in Interim Funding, LLC
Membership Interest in DLC2 Investments, LLC
Trustee of APS Master Business Trust
Partnership Interest in NACH, LP
Interest in Venture Broadcast Inc.

Estimated
Value
Unknown
Unknown
Unknown
Unknown
Unknown
Unknown

Comments

Disposition Status

Value to be determined.
Value to be determined.
Value to be determined.
Value to be determined.
Value to be determined.
Value to be determined.

No value to Receivership Estate
No value to Receivership Estate
No value to Receivership Estate
No value to Receivership Estate
No value to Receivership Estate
No value to Receivership Estate
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AMERTCAN PENSTON SERVTCE tNC.

SUMMARY OF I(NOWN CRED]TORS

OESCRIPTION

AMOUNT

OBLÍGOR

ADDRESS

CREDfTOR

S

B,Ar2.ts

Unsecured loan
Secured by lron Horse Property
Unsecured llne of credit

Flrst Utah Bank

4168 W. 12600 S., Rlverton, UT 84096

Curt¡s DeYoung

First Utah Bank

4168 W. 12500S., R¡verton, UT 84096
4168 W. 12600 S., Riverton, UT 84096
4168 W, 12600S., R¡verton, UT 84096

curtis DeYoung

364,644.32

Amerlcan Pens¡on Servlces, lnc,

L37,299.92

10 Exchange Place, 11th Floor, SLÇ UT 84145-5000

Amer¡ca n Pension Servlces, inc,, Curtis DeYoung

14,851.60

Legal fees

10 N. 2nd St., Suite 103, Harrisburg, PA LTIOI-L679

APS Master Trust

26,711.22

Demol¡tlon Costs on Property

10 N. 2nd St.,suite 103, Harrisburg,PAITLOL-L679

APS Master Trust

1o,504.77

999 E. 13200 S., Oraper, UT 84020

Flrst Utah Bank
Flrst Utah Bank
Snow, Christensen & Martlneau
City of Harrisburg, PA
City of Harrlsburg, PA
Smith Accounting Services

3,450.00

Curtis DeYoung

overdraft on bank account

Util¡ty bills

8,695.62

Accountlng fees

3,484.50
320.00

Legal fees

Greenbaum Law Group, LLP
Kyler Kohler Ostermlller & Sorensen

8¿10

CA 92660

Amerlcan Pension Services. lnc.
Amerlcan Pension Services, lnc.

1883 W. Royal Hunte Dr., Suite 200, Cedar Clty, UT 84720

American Pension Servlces, lnc.

Franklin America

501 Corporate Centre Dr., Franklln , TN 37067
13218 South 5600 West, Herr¡man, UT 8rt(xl6

Curt¡s DeYoung

590,000.00

Mortgâge on resldence

Curtls DeYoung

125,000.00

Mortgage on residence
secured by LeBends Townhomes

Estate of Jeannlne Reneau

2825

Quicksilver, Ll-C
Amer¡can Pension Servìces, lnc.
Amer¡can Penslon Services, lnc,

186,861.00

Mountain America Credit Union

2020 Murray Holladay Rd., SLC, UT 84117
111 East Broadway, 11th Floor, SLÇ UT 84111

Her¡tage West Credit Union
Holladay Bank & Trust

Newport ctr. Dr., Suite 720 Newport Beach,

E.

Cottonwood Pkwy, Ste. 500,

SLC, UT 84121

S

Total

NOTES:

Note

12,253.00
s05,959.87

1 -

The above llst contains known credltors as of the inception of the Receivershlp on April 24,2OL4, and those creditors who have flled proofs of claim.

Note 2 - The above list does not lnclude investors who have retlrement accounts w¡th Amerlcan Penslon Serv¡ces Maste¡ Trust.

2,033,448.s2

l-egal fees

Judgment
Judgment

